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UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FORNI A

Case No. 95-57689-JRG
Chapter 7

Adversary No. 96-5155

MEMORANDUM DECI SI ON

In re:
ROGER DUONG,
Debt or .
Kl EU DUONG,
Plaintiff,
VS.
ROGER DUONG,
Def endant .
| . | NTRODUCTI ON
In this case plaintiff,

the defendant’s forner wife, seeks

a nondi schargeability judgment under 8§ 523 of the Bankruptcy

Code. Plaintiff’'s primary theory of recovery is under 8§

523(a) (4) based upon her

all egation that the defendant commtted

defal cation while acting in a fiduciary capacity. Plaintiff

al so alleges that she is entitled to recover based on fraud

under 8§ 523 (a)(2)(A).

For

the reasons hereafter stated
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judgment will be rendered in favor of defendant.
1. FACTUAL BACKGROUND

The facts in this case are not conplicated. Roger Duong
and Kieu Duong were married in 1986. In 1990, Roger and Kieu
obt ai ned a $50,000 |ine of credit from Pacific Western Bank.
Bot h Roger and Ki eu signed the Bank’s docunents. The |ine was
t hereafter used on a couple of occasions and the noney borrowed
was repaid.

Marital difficulties then devel oped and on July 31, 1992,
Roger and Ki eu separated. At that tinme no noney was owed on the
Paci fic Western credit line. Shortly after the separation, on
August 16, 1992, Roger began draw ng against the line of credit.
By May 14, 1993, he had borrowed over $48,000 from Pacific
Western Bank. Kieu was unaware of Roger’s actions.

A judgnent dissolving Roger and Kieu' s marri age was entered
on February 8, 1994. Fromthe evidence presented it is unclear
what action, if any, the Famly Law Court took with respect to
the obligation owed to Pacific Western Bank. The evidence does
show that the existence of the obligation was disclosed in the
di ssol uti on proceeding. An Income and Expense Declaration filed
in the proceeding by Roger Duong on June 9, 1993, nmde specific
reference to the noney owed Pacific Western Bank.

Roger Duong made paynents to Pacific Western Bank during
1992, 1993, 1994 and up until August 1995 when he stopped. In
Oct ober 1995 the Bank filed suit agai nst Roger and Kieu for the
amount owed. On Novenber 25, 1995, Roger filed bankruptcy.

Paci fic Western subsequently obtained a judgnent against Kieu in

MEMORANDUM DECISON




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N o O A~ W N P

N NN RN N NN NN P B P B PP PP P
® N o O A W N P O © 0N O o M w N P O

t he anmpbunt of $47, 228.53.
[, DI SCUSSI ON

A. The Defendant Did Not Commit Defal cation While Acting
In A Fiduciary Capacity.

In order for the plaintiff to recover under 8 523(a)(4),
she nmust prove that the defendant commtted fraud or defalcation
while acting in a fiduciary capacity, enbezzlement or | arceny.
Plaintiff's claimunder 8§ 523(a)(4) is based on defal cation
while acting in a fiduciary capacity.

The term "defal cati on" as used under 8 523(a)(4) does not
have a precise definition and no | egislative history or comrent

exists to aid the interpretation. |In re Twitchell, 72 B.R 431,

434 (Bankr. D. Utah, C. D. 1987). However, courts interpreting
the term have agreed that defalcation refers to the

m sappropriation of trust funds or noney held in any fiduciary
capacity; the failure to properly account for such funds. 1In re

Niles, 97 Daily Journal D.A R 1496 (9th Cir. 1997) citing Lew s

v. Scott (In re Lewis), 97 F.3d 1182, 1186 (9th Cir. 1996). The
definition of defalcation in Black's Law Dictionary has often
been used by courts for guidance. Defalcation has been held to
be "the failure to neet an obligation, m sappropriation of trust
funds or noney held in any fiduciary capacity, and failure to
properly account for such funds." |In re Garver, 180 B.R 181,
184 (Bankr.N.D. Ohio 1995).

Al t hough courts have not used a precise definition, there
are certain elenments which are comon t hroughout discussions of
defal cation and are hel pful in determ ning what constitutes

defal cation. Thus, in order to satisfy the defalcation

3
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requi rement under 8 523(a)(4) there nmust be: (1) noney or
property of another, (2) entrusted to a fiduciary, (3) which the
fiduciary fails to account for, (4) resulting in a breach of
fiduciary duty.

Li ke her fraud claim plaintiff's defalcation claimis
based on Roger's borrow ng against the Pacific Western |ine of
credit, a joint account, without telling her. The four elenents
above nust be satisfied for conduct to constitute defal cation.
First, defalcation requires that the subject funds must be the

noney or property of another. That is, one nmay not conmit

defal cation by failing to account for one's own property. In
the case at hand, the Pacific Western line of credit funds are
property of both Roger and Kieu. Both Roger and Kieu had equal
ability to draw on the line of credit, and each woul d be equally
responsi ble for repaying the entire balance. By drawing on his
own account, Roger could not have commtted defal cation. Thus,
there was no property or noney of another.

Second, defalcation requires the funds to be entrusted to
the defendant. Here, the Pacific Western |line of credit funds
were never entrusted to Roger. |In fact, as discussed above, the
funds were Roger's own property. The court does not find that
Ki eu, by virtue of not being the one responsible for the marital
finances, had entrusted Roger with the funds. Thus, there was
no entrustnment of the funds.

Third, defalcation requires that the defendant fail to
account for the funds. Roger had accounted for the funds by

di scl osing the obligation on his Incone and Expense Decl aration
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filed in his marital dissolution proceeding. In addition, Roger
has sufficiently explained how he used the funds. Thus, there
was no failure to account for the funds.

Fourth, defalcation requires that the defendant's conduct
result in a breach of fiduciary duty. There is no |egal duty
that requires a husband and wife to account to each other for
every dollar spent froma joint account. Roger did not breach
any duty to Kieu because he had no legal duty to account to Kieu
for noney spent on their joint account. Thus, there was no
breach of fiduciary duty.

After considering the evidence presented and eval uating the
credibility of the witnesses, the court does not believe that
Roger Duong failed to account for the Pacific Western |ine of
credit funds. In conclusion, defal cation has not been
est abl i shed.

B. The Defendant Did Not Commt Fraud.

In order for the plaintiff to recover under 8 523(a)(2)(A),
she nust prove that a materially false representati on was made
by the defendant, with know edge of its falsity, and with an
intent to defraud, that the plaintiff justifiably relied on the
represent-ation, and that danage proximately resulted. [In re

Kirsh, 973 F. 2d 1454 (9th Cir. 1992); In re Britton, 950 F.2d

602 (9th Cir. 1991); In re Howarter, 114 B.R 682 (9th Cir.

B. A . P. 1990).
Plaintiffs fraud theory is based on Roger’s borrow ng
agai nst the Pacific Western line without telling Kieu. It is

true that in sone circunstances silence can be the basis of a
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fal se i npression actionable under 8 523(a)(2)(A). 1In a business
setting, concealed facts may create a material m srepresentation
if a reasonable man woul d attach inportance to the om ssions in

determ ning his course of action. See, e.qg. In re Evans, 181

B.R 508 (Bkrtcy.S.D.Cal. 1995) [withheld fact that vacant | ot

was not buildable in its present state]; In re Pomerer, 10 B. R

935 (1981) [concealed intention not to ship goods]; In re

Qui ntana, 4 B.R 508 (1980) [conceal fact that portion of cattle
herd was | eased]. However, this is not a business setting or
even a discussion in which certain facts were omtted. No

di scussion at all took place. Plaintiff has provided no | egal
authority requiring Roger to advise Kieu that he intended to
borrow against the line of credit before doing so.

Simlarly, plaintiff has not established that a false fact
or inpression existed or that there was an intent to defraud.
After considering the evidence presented and eval uating the
credibility of the witnesses, the court does not believe that
Roger Duong borrowed from Pacific Western Bank with no intention
of repaying the loan or that he had any intention to defraud
Kieu Duong. As a result, fraud has not been established.

V. CONCLUSI ON

For the foregoing reasons, the court finds for the
def endant. The foregoing shall constitute the court's findings
of fact and conclusions of |aw pursuant to Bankruptcy Rule 7052
and Federal Rule 52. Counsel for defendant shall | odge a
proposed form of judgment with the court within 15 days. It

need not contain the findings of fact and concl usions of |aw
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has made herein.

UNI TED STATES BANKRUPTCY JUDGE

JAMES R GRUBE

MEMORANDUM DECISON

1| which the court
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